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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION (L) NO.1135 OF 2014

Municipal Corporation of Greater Mumbai : Petjti{)n;r/—-&? ~"
Vis. w LYY
State of Maharashtra & Ors. ;rﬁﬁiioﬁdghts‘i/

TR !l_ I\ “1 H
Mr.S.U.Kamdar, Senior Advocate, with Ms Trupti Puranikf\c)\n\th_g/’P,étitioner.
Mr.D.J.Khambata, Advocate General for the State. S

COR&M&\Q@-“ V. MOHTA &

A, SAYED, Jl.
DAT/E U\c;UST 13, 2014.
_E.Q-: V W J 1’\ \\
This Petition is fll&d C\B}{oranon inter alia, seeking directions

to issue appropriate guidelines in ect of buildings in Mumbai which are ir: a

O\
dilapidated and m}sgfé\ condition. Though the Petition has been substantially

/‘”‘\\x““::j; \z
worked out, in’ yi-ew of ‘ﬂ-ge\importance of the issues involved, we have kept the
\ -~ ( ,: ‘,. \/
Petitip peﬂdlhg .s6'as to issue further/additional guidelines, if necessary.

\,f

i

f \Bg(;an order passed by us on 23.06.2014, we have issued some interim
/__

é{d es in respect of dilapidated and unsafe buildings which have been
/’:_Hﬁ\
(LY

4 -\'-\ L \‘._/

A . /
Jlrhre S

Q/ -~ ) have directed that before classifying a building under category C-1, the

tategonzed by the Corporation as 'C-1'. In the said order, in clause 9(b), we

N Corporation shall conduct their own independent inspection and assessment
with the help of the Engineers of their Department. That direction was issued
$0 as to cbviate a situation where merely on the basis of a structural audit report

submitted by one of the parties and inspection by its officers, the Corporation
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would categorise the building as 'C-1'. We direct the Corporation to place on ;\” &

record, by way of an affidavit, the relevant Circular/procedure under which te < \4

N

buildings are categorised as C-1, C2-A, C2-B, C-3, etc., by the next dat ) \\
."/I _,—_\\. Y
/"_:\"? \ l\‘_d_,"'i y
3. In the present assignment, we have come acercsss seve“ral Petitions
\ \ /I /'I

challenging the notices issued by the Corporation under\ section 354 of the

Mumbai Municipal Corporation Act, 1888, to\p\uﬂ_,_dbw dilapidated and unsafe

buildings. It is noticed that in respect oﬁ%&ﬁpmem of buildings of Co-

operative Housing Societies, S\ta\t‘tv @f Maharashtra has issued
Ew

ectlon 79A of the Maharashtra Co-

directions/order dated 03.0\]&
- operative Societies Act, 1960. Inrespect of Municipal buildings (or buildings

/ \
belonging to other authonnes) in our order dated 23.06.2014, we have recorded

that it shall be/ th)sn‘ dufy t@ provide temporary alternate accommodation to the
/ / CV/'

tena tsiqgcupams_ftintﬂ the Corporation (or the authority) re-develops the
R
%

buf mTespect of privately owned cessed buildings in the island city, the
Q/ S sions of the Maharashtra Housing and Area Development Act, 1976
MHAD Act' for short) are applicable and MHADA is required to provide
LA / /\] temporaly alternate arrangement to the tenants/occupants in transit camps till
\/ the building is redeveloped. It is another story that some of such
tenants/occupants have been languishing in those transit camps for years

together. In case of redevelopment of such cessed buildings provisions of

Development Control Regulation for Greater Mumbai, 1991 ('DCR' for short)

20f7



krs wpL1135.14
are applicable which provide for schemes for additional FSI as incentive for 5\/§
redevelopment. However, insofar as privately owned non-cessed buildings aﬁ? \
concerned, it appears that there is no mechanism/scheme in place to pro@ar
temporary alternate accommodation and MHAD Act is not app]iqabTe and it

.r‘ ‘ M._ /

appears that the schemes for additional FSI under DCR a’lso de’hot apply to
S
redevelopment of such non-cessed buildings. Consequently;-ir-such privately
owned non-cessed buildings, unless the lanﬂ{of- \zqi the tenants/occupants
arrive at an amicable arrangement, there )K&Q\yateldeadlock in respect of

? t::ra‘no ‘the tenants/occupants do not
N '\V ( /

vacate and cling on to theix {E ver mind the risk of their life in the
event of collapse of the dll;plﬁg building) as there is always a genuine and

bona fide appreheng\mn on their part whether the landlord would ever re-

redevelopment of the building.

develop the btf}ldmg a\d wnhm what time frame and as to what shelter they

=-, / / J s \/
wou \h\aye ‘ven tHeir head during the interregnum if the building was to be

\_,z ;’
redene}eg 5" The owners and the tenants/occupants many a times are at

5

Q\ie}heads and unable to resolve the issue. The tenants/occupants sometimes
ma

|,(

e unreasonable and ridiculous demands whereas at times the landlords wait

N

for a situation where the tenants/occupants are required to vacate forcibly
‘\/_f- pursuant to the section 354 notice for demolition of the building and they are in
a more advantageous position to negotiate and eventually offer a raw deal to the
tenants/occupants for surrender of their premises to them. There may be several

other reasons due to which the landlords and the tenants/occupants are unable
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to come to terms. In the bargain, redevelopment is not possible and more often

than not, the building is neglected and remains in a state of dis-repair arid <

progressively deteriorates. As noted earlier, in such cases of nmaQe\s d

tenanted buildings, MHADA has no role to play and the schemes for aﬂdmonal

FSI under DCR are apparently not applicable. Asa matter qf fact(even in cases

of cessed buildings, where the schemes of additional F\SI lmder DCR are

applicable, there are cases where landlord a_ré’_“ unwilling to redevelop the
g\ g
\

building and the tenantsfoccupants also gre t ab}e to garner the required 70
( ./ N

percent consent as required ung !K::R)teraha for reasons of interse
disputes of choice of devel e’ is thus a stalemate/deadlock in such
cases also in respect of redevelop t of cessed buildings.

4

X

4. Under ,they MHAD Act as well as under the Maharashtra Slum Areas
L / /N ( /
/\(,eme\gf\ Clearance and Redevelopment) Act, 1971, there are provisions
N
fox;/ QL\'UBD of the properties by the State Government/Authorities. Under

ﬂ\Mt;mbal Municipal Corporation Act also, there are powers available with
the Corporation under the amendments/insertions made to section 354 of the
Mumbai Municipal Corporation Act to make appropriate schemes for
improvement or declare an area as clearance area and develop building/s and
also to acquire property for re-development. We understand that there is also a
proposal by the State Government to even acquire private land coming in the

way of the proposed cluster re-development project if the owner of that land
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s
refuses to hand it over under the cluster re-development policy. There are >V“

provisions in the Disaster Management Act, 2005 for measures to be adopteﬁ
for prevention thereof of any disaster and for rehabilitation and recons@o\
It appears that in the State Disaster Management Plan also, there is@ re;fe;'ence

/' a N ;,
/"_
made to rehabilitation and re-construction in respect of 1di1ap1datéd buﬂdmgs
A" \\ / /.
As a matter of fact, in one of the Petitions before us [Writ Pe‘tm{aﬁ (L) No.1933

of 2014 — Shree Dipty Co-operative Housmg\s,gcitKLtd v. The Municipal

Corporation of Greater Mumbai & Ors. W,,.'.C is H}gposed of], the Corporation
had invoked the provisions of th (\:Sp&@ of a dilapidated building and
issued notice accordingly. a\\m faEie find that in CRZ Notification

2011 also, there is a reference for the occupants (of dilapidated, cessed

N
and unsafe buﬂd}ngs) \to be accommodated in the new building after

re—constmcﬂoﬁ ,aglg lt fu:rthEr provides for setting up of a High Level Oversight
S e e,

(o

N

Qa A}buﬂdmg would always have a shelf-life. By way of proper maintenance
/FT“\

e }m repairs, that shelf-life can be extended for a few years. There would

however always be a point where repairs are not feasible and the building is
required to be pulled down and re-constructed/redeveloped. Majority of the old
tenanted buildings in Mumbai have outlived their lives, whether cessed or non-
cessed. Mumbai, which is said to be the financial capital of the country and

come to be known as a world city, can ill-afford a situation where such old
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buildings remain in a state of dis-repair and collapse, which unfortunately has
become a common phenomenon each year, come monsoon. This not onj/\

consumes human lives, but also sends a wrong signal world over. \\ "
/, ..... i '

>

I.’ !,_....\\‘. \.‘- f S
f/. : .-:: ’\\:,__ / /,-'
6. In the circumstances, we are of the view that it|is time;tl’l‘_af_the State

\ _/" /-"
Government steps in. It is expected of the State Government to-take appropriate

measures and set a mechanism in place and/or “consider bringing out an
P 9 g

appropriate legislation/policy, if necessa 0 a}v ge T_he situation and address
e

9

the apprehensions and concerns tananfs@c;:upants (of such dilapidated

e landlordsfowners (who are often

"

and unsafe buildings) or fd(\‘th €

subjected to criminal prosecbum and all concerned and to prevent loss of

human lives. Passmg orders by Court of fOTClblB eviction of tenants/occupants

< '\
\“ \

of dllapldated/ a{/aa uns?a*fe\(l 1 category buildings (so as to prevent loss of

.)\/

hum, n\Llyes)\anddonsequent demolition of such buildings and/or providing

soﬂ?eni"

I dlxds!developers (so as to protect the interest of the tenants/occupants) in

ons in 10D as regards commencement of construction by

}erms of our order dated 23.06.2014, is no solution. It is only a transient
measure. Such situations can hardly be left in a state of flux. It needs to be
ensured that redevelopment of such dilapidated and unsafe buildings, whether
cessed or non-cessed, takes place at the earliest and the tenants/occupants are
put back in possession of the newly constructed building within a stipulated

time frame and the landlords too get their due.
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7 We are conscious of our powers under Article 226 of the Constitution

2

i'/ ’ "
as also the limitations of the State Government. However, at the same time, we ,\/

>

need to highlight this issue and cannot be unmindful to this human prob@\a B /
o /'

_______ =

turn a blind eye. The fact that presently there is no legislation or pﬁl@’éj}\iﬁ‘iplace
5 X Xt
— \ - ’//

in respect of redevelopment of tenanted non-cessed buildf{n;gs, is 10t &n answer
3 \“‘_/‘l I,"J
to the problem. Prima facie, we find that even in case of cessed-btildings in the

island city, the provisions of MHAD Act\@v/’%n unfruitful so far as

redevelopment is concerned and in our \9&1&: ‘eré\/l:las to be some mechanism
; [ N

\ﬁéﬁt\ﬂé&ﬁdlmds or for that matter, the
L e

in place to take things forward in

K

tenants/occupants (in case % inakility to procure 70 percent consent as

required under DCR) arel not ﬁe to redevelop the building/s by taking

N\
advantage of the 591\{1‘1;.&‘5‘ under the provisions of DCR. There is, in our view, a

/"_\_‘\"‘ - \'\
need for some/$esious introspection.
VIO

—— AT
Ly

™~ __\__/"l Ji

B ict the State Government to place on record a roadmap addressing
/N >
LG s e
%ﬁs@;es discussed above by way of an Affidavit.
s
NN
2

9. Stand over to 10 September 2014.

(A.A. SAYED, I.) ( ANOOP V. MOHTA, J.)
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